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*E.H.R.L.R. 426  Abstract
Faced with accusations of illegitimacy, the European Court of Human Rights has been
moving for several years towards a new adjudication method, stressing the subsidiarity
principle and the major role of domestic authorities in the protection of human rights.
The limits of this approach when illiberal regimes are involved have barely been the
subject of in-depth examination. In this venture, this article offers an analysis of the
separate opinions written by the judge elected in respect of Turkey, Saadet Yüksel.
It provides a substantiated presentation of the dangers raised by the "process-based
review" and how it risks neutralising the action of the Court.
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Introduction
As has been famously observed by former judge and president of the Court Robert
Spano, the European Court of Human Rights (EctHR) is now in the "age of
subsidiarity". 1  It practices a kind of judicial restraint which insists upon the subsidiarity
of its control. According to this approach, the Court’s task is to investigate whether
the national authorities have sufficiently taken into account the criteria developed in
the Court’s case-law. 2  But the Court is also in the age of illiberalism. A number of
states that adhere to the European Convention on Human Rights (ECHR) are engaged
on a more or less "illiberal" or "authoritarian" path. With these terms, which I will
use interchangeably, I simply want to designate those regimes which engage in large-
scale violations of human rights, specifically political freedoms such as free criticism
of government or the right to vote, as well as in the destruction of counter-powers, in
particular by eroding the independence of the judiciary. 3  One important characteristic
of these regimes is that they act under colour of law, they don’t fight their opponents
with raw force but with "legal persecutions". 4  Kim Scheppele’s concept of "autocratic
legalism" 5  describes aptly this strategy. In this, these regimes are also "bad faith
regimes": they invoke legal form and legal arguments to cover their authoritarian moves.

This is of tremendous importance for a system based upon subsidiarity, which depends
entirely, as Judge Spano pointed out, on the good faith of the Member States. 6  This
danger has already been perceived, *E.H.R.L.R. 427  7  but this essay looks deeper
in the issue. It offers a systematic analysis of how the principle of subsidiarity is
exploited by Judge Yüksel, the judge elected in respect of the state which brings the most
applications against it before the Court. 8  The authoritarian nature of the Turkish regime
has been well documented. 9  Another point justifies focusing on Judge Yüksel: since
joining the Court in 2019, she has published a significant number of separate opinions,
mainly in cases dealing with her home state. These opinions are extremely revealing.
They show how the idea of subsidiarity—or more broadly of respect toward the high
contracting parties—can be used to insulate illiberal regimes from any meaningful
control by the Court.

Of course, Judge Yüksel is not the only or the first judge to insist upon subsidiarity,
which might be the most common argument to deny a violation of the Convention. Many
judges, including Turkish judges, have argued before that domestic tribunals are in a
better position to assess the case and that they should be trusted. 10  But Judge Yüksel
has taken the argument to a new level. She develops it with great care and in a large
variety of situations. She shows concretely how the idea and the language of subsidiarity
can be used to circumvent the Court’s control.
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It seems obvious that the principle of subsidiarity can only combine respect for the
sovereignty of states with respect for human rights if it is part of a relationship of good
faith with states that intend to protect human rights. The principle should not be applied
to bad faith regimes. But this restriction to the principle is often mentioned without being
elaborated. 11  This article tries to fill this gap. The first part recalls the main aspects of
the "process-based review" that gives shape to the principle of subsidiarity. The second
part analyses Judge Yüksel separate opinions to offer a concrete view of the various
ways to instrumentalise subsidiarity to cover authoritarian practices. Of course, nothing
in this article should be interpreted as questioning Judge Yüksel’s independence.

Subsidiarity and "process-based" review

The principle
The principle of subsidiarity and its implications for the Court is an ancient idea that
has attracted new attention. 12  The idea that the Court must respect the national "margin
of appreciation" has long been present in the case-law. It already appears in 1976 in
the Handyside decision. 13  However, the principle of subsidiarity has gained strength
in recent years, particularly in connection with the accusations of illegitimacy launched
against the Court from several States, 14  including old members such as the United
Kingdom (UK). 15  Some recent declarations adopted by Member States of the Council
of Europe could be perceived as expressing *E.H.R.L.R. 428  a certain distrust of the
Court. 16  Protocol No.15—which entered into force in August 2021—introduced into
the Preamble of the Convention the principle of subsidiarity and the national margin
of appreciation. The degree to which this context led to a withdrawal of the Court
in favor of the decision of national authorities is debated. 17  But it is certain in any
case that the Court has taken a "procedural turn." 18  It has gradually developed a new
way of presenting its control, insisting upon the mention by national authorities of the
criteria formulated by the Court. 19  Judge Spano in particular placed great emphasis
on this "process-based review" and its advantages. In the 2010s, he went to the UK to
present this conception of the right method of adjudication and its presence in the case
law, with the explicit objective of responding to the criticisms leveled in this country
against the Court and the Court’s legitimacy. He is neither the only nor the first to have
defended this position, nor even to have traveled to England to do so. 20  But he has
been the most influential proponent of this conception of subsidiarity. Before becoming
the president of the Court in 2020, he presented his views with great detail and clarity,
and his exposition of the issue became a major reference in the scholarly debate. 21

It has been written that Judge Spano gave "the best outline and defence of these new
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practices," 22  that he had on this issue "a major influence both in the scholarship and in
the case-law," 23  that he "embodied this new mainstream inside the Court." 24

Judge Spano describes process-based review as a part of a more "coherent" conception
of subsidiarity. 25  The judge insists on an essential point: the principle of subsidiarity has
two sides. It means that the ECtHR must respect national decisions, not easily question
their assessments, but it also and perhaps above all *E.H.R.L.R. 429  means that it
is first and foremost up to the national authorities to protect the rights guaranteed by
the Convention. 26  These two faces of subsidiarity have been called "negative" and
"positive subsidiarity." 27

Process-based review is a way to combine these two requirements. The ECtHR
examines whether the national authorities, in particular the courts but also the
parliaments, have taken account of the rights guaranteed by the Convention or, more
precisely, whether they have taken account of the criteria for review developed in
the case-law of the ECtHR. If they have sufficiently done so, the Court will avoid
contradicting their substantive assessment. 28  In this sense, the principle of subsidiarity
becomes more "coherent": it can be applied objectively, by examining the decision-
making process of national authorities.

In the Court’s early years, Judge Spano argued, the Court developed criteria for
monitoring compliance with the rights guaranteed by the Convention, in particular
when it came to reconciling two conflicting rights. Today, it only has to examine
whether the national authorities have followed these instructions, whether they have
referred to these criteria. The "substantive" phase has given way to a "procedural"
phase, a "process-based review". The question for the Court is "whether the issue has
been properly analyzed by the domestic decision-maker in conformity with already
embedded principles and the states’ obligations to secure Convention rights to people
within their jurisdictions." 29  If that is the case, the Court will have little reason to
substitute its own assessment for that of the national authorities. 30  Some examples from
the Court’s case-law are useful to grasp better this reasoning.

The Palomo Sanchez case may have been one of the first decisions to clearly adopt this
method of adjudication. 31  It dealt with a conflict between freedom of expression and
the right to reputation. Recalling that domestic courts "are in a better position than an
international court to determine how, at a given time, the right balance can be struck", 32

the Court made clear that it would not too easily substitute its own assessment for the
one of domestic judges:

"If the reasoning of the domestic courts’ decisions concerning the limits of freedom of
expression in cases involving a person’s reputation is sufficient and consistent with the
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criteria established by the Court’s case-law, the Court would require strong reasons to
substitute its view for that of the domestic courts." 33

The following year, in Von Hannover v Germany (No.2), the ECtHR did not itself apply
the criteria for reconciling freedom of expression and private life, but was content to
verify that the domestic courts had balanced the relevant interests "in conformity with
the criteria laid down in the Court’s case law". 34  The Court pointed out in particular
that the German Constitutional Court had "undertaken a detailed analysis of the Court’s
case law". 35  This method of adjudication has continued to spread ever since. A much-
commented example dealt with the expulsion of aliens. In Ndidi v Switzerland, the Court
considered that it was not necessarily up to it "to conduct the Article 8 proportionality
assessment afresh": when the *E.H.R.L.R. 430  domestic courts have "appl[ied] the
relevant human rights standards consistently with the Convention and its case law, […]
it is not for [the Court] to substitute its own assessment of the merits (including, in
particular, its own assessment of the factual details of proportionality) for that of the
competent national authorities". 36

This reasoning applies not only to courts but also to parliaments. 37  In several decisions,
the Court has ruled out the violation of the Convention on the ground that national
parliaments had taken account of the Court’s case-law when adopting a statute. Judge
Spano noted that in Hirst No.2, the Court pointed out that the parliament did not appear
to have seriously examined the conflict between divergent interests, 38  whereas in the
case of Animal Defenders International, "It is clear […] that the extensive examination
by Parliament, taking into account the case law of the Strasbourg Court […] as well as
the in-depth analysis of the compatibility of the Act with the Convention, conducted by
the domestic courts, were all crucial factors in the eventual findings by the majority of
no violation." 39

In short, in this "procedural" phase, the Court is essentially interested in the reasoning of
the national authorities, in the reference to the criteria developed in its case law. As the
Court has repeated in numerous Turkish cases, "in order to assess whether the balancing
in question was carried out in accordance with the criteria established by its case-law, it
must essentially pay attention to the statement of reasons given by the national court." 40

This "control of the control", as the judge elected in respect of France, Mattias Guyomar
puts it, 41  has many advantages. It shows a system that has reached "maturity", in
which the case law of the ECtHR has spread into the states, which fulfill their role
as the main guarantors of the Convention’s rights. 42  As Judge Spano points out, this
method responds to accusations of illegitimacy. 43  Furthermore, and perhaps above all,
it aims to relieve the Court’s congestion, by making states more accountable and by
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reducing the control exercised by the Court. 44  Any attempt to reform the Convention’s
system and any strategic development in the case law must be seen with the Court’s
"notorious backlog" 45  as a background. The "procedural control" is very attractive in
this context, since it implies to trust the domestic authorities, to let play the major role
for the protection of human rights, and thus to ease the workload of the Court.

Despite its many advantages—and maybe because of its attractiveness—this approach
must have some limits if the Court is not to relinquish its control entirely. *E.H.R.L.R.
431

The limits
The adjudication method advocated by Spano and other judges and scholars poses an
obvious problem: it does not seem difficult to quote the criteria developed by the Court
and to reach any decision. There is a risk that the Court’s "procedural turn" appears to
be a mere "linguistic turn", in the sense that it would constrain only the discourse of
national authorities, and not the content of their decisions.

This problem has not gone unnoticed. In proclaiming this method of adjudication in
line with the Brighton Declaration, the Copenhagen Declaration adopted six years later
takes the trouble to point out: "Where a balancing exercise has been undertaken at the
national level in conformity with the criteria laid down in the Court’s jurisprudence, the
Court has generally indicated that it will not substitute its own assessment for that of the
domestic courts, unless there are strong reasons for doing so". 46  The whole question,
however, is what these "strong reasons" are.

Judge Spano’s off-the-bench writings give some indication. It will always be necessary,
he explains, to ensure that the national decisions which refer to the criteria developed
by the Court have done so in a "reasonable" manner: "The Court consequently retains
in every case the final say on whether the result arrived at domestically is fraught
with unreasonableness, regardless of the reasoning deployed by the national decision-
maker". 47  The Court is thus always able to review the "substantive findings" of national
authorities. In short, the idea is in no way to give "carte blanche to States Parties in their
choice of measures and means that restrict Convention rights, even where a balancing
of interests has taken place at the domestic level". 48  So this conception of the "principle
of subsidiarity by the European Court of Human Rights has nothing to do with taking
power away from the Court". 49

But how does it work in practice? A clue given by Judge Spano deals with the general
nature of a political regime:
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"States that do not respect the rule of law […] and do not ensure the impartiality and
independence of their judicial systems, oppress political opponents or mask prejudice
and hostilities towards vulnerable groups or minorities, cannot expect to be afforded
deference under process-based review". 50

At the time he wrote this essay, Judge Spano was directly confronted with the
exploitation that could be made of the principle of subsidiarity by authoritarian regimes.
The Mehmet Hasan Altan case concerned a journalist held in pre-trial detention on
unfounded charges. By six votes to one, the Court found a violation of art.5(1) and art.10
of the Convention. In his dissenting opinion, the Turkish ad hoc judge relied heavily
on the principle of subsidiarity, 51  which prompted Judge Spano to take up the pen to
answer him. Joined by all the other judges of the section except one, he took up a certain
number of formulas from the two essays I just mentioned, in order to emphasise that the
principle of subsidiarity did "not in any way limit the Court’s competence to ultimately
review" the national decisions. 52  Therefore, my aim here is certainly not to point out
a problem that would have escaped Judge Spano and the other promoters of a judicial
restraint based on subsidiarity. But the fact remains that this trend of jurisprudence
is in tension with the protection of human rights against autocratic states. As Mikael
Rask Madsen writes, the *E.H.R.L.R. 432  "procedural turn made the Court somewhat
hesitant when engaging with the new, and in some instances very serious, human rights
situations developed in recent years in countries such as Hungary and Turkey". 53

It seems indeed that the danger has been underestimated. First, the underestimation is
linked to the degree to which subsidiarity fits into two current major concerns of the
Court, namely the accusation of illegitimacy and the backlog of applications. The last
concern is especially strong with regard to authoritarian regimes, where the scale of
human rights violations threatens the very functioning of the Court. Subsidiarity is not
only a tool for the protection of human rights, but also an instrument which makes it
possible to lighten the burden of the Court. The Court may be tempted to invoke this
principle not for the sake of human rights or out of respect for national sovereignty, but
in order to survive in the face of the flood of applications. 54  The Court could feel a
pressure to entrust national authorities with the protection of the Convention despite the
human rights violations in the state, or more precisely because of their large number.
As Judge Küris writes, there is a risk "that a member state can escape responsibility
for violating the Convention en masse, since the Court may be flooded with complaints
against that state to such an extent that it becomes unable to cope with them and decides
not to examine them". 55  In such a situation, the Court might be tempted to "turn its
head and pretend that it just doesn’t see". 56

Second, the danger might also be underestimated because it has not received the
scholarly attention it deserves. The disadvantages and difficulties of process-based
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review have been analysed, 57  for instance the insufficient guidance it gives to domestic
authorities, 58  the insufficient protection of minorities, 59  and above all the risk of
an excessive retreat of the Court. 60  Compelling research has been conducted on
the challenges raised by illiberal within the Council of Europe. 61  But not enough
scholarly attention has been given to the specific danger raised by process-based
review with regard to authoritarian regimes that pretend to follow the guidelines
formulated by the Court. 62  In the scholarship, the situation of bad faith regimes has
been considered mainly from the perspective of art.18 of the Convention. 63  This case-
law does indeed express a rejection of deference towards domestic authorities. But the
occasional and reluctant 64  use of art.18 against the most egregious and "flagrant" 65

acts of authoritarian regimes should not divert from the risk of a daily diversion of
process-based review by these same authorities. Too often, the possible exploitation of
subsidiarity reasoning by autocratic regimes is mentioned in passing, without further
elaboration. Judge Nussberger starts her study of procedural review with a quote that
shows how "good faith" is central to any assessment of procedure. 66  Judge Spano’s
reasoning is based on the fact that states *E.H.R.L.R. 433  apply "in good faith the
general principles deriving from the Court’s case-law". 67  But what happens when a
regime engages in a vast enterprise of destruction of freedoms by trying to keep up
appearances? What arguments are used to cover the tracks? It is not hard to imagine
that the Court will be confronted with jurists a little shrewder than the ad hoc judge
in the Mehmet Hasan Altan case, who openly adopted the language of the regime by
denouncing on three occasions the "horrible" (in French: ‘ignoble ’) character of the
attempted coup. 68  The arrival of Judge Yüksel at the ECtHR shows this very well. In
what follows, I propose to have a closer look at the form that this danger can take.

Judge Yüksel’s use of subsidiarity
The process of electing a replacement for Judge Karakaş took almost three years. Several
lists submitted by Turkey were rejected because all the candidates did not fulfil the
required criteria. 69  On its fourth attempt, the Turkish government managed to have its
list validated, and Saadet Yüksel was elected by the Parliamentary Assembly. An NGO
described immediately her close relationship with the Turkish government. 70

On 1 July 2019, Judge Yüksel took office. She joined the second section, chaired by
Judge Spano until he took over as president of the Court. In five years, Judge Yüksel
has attached no less than thirty-three separate opinions to judgments of the Court in
cases relating to Turkey, which gives a fairly precise idea of her positions on certain
issues. 71  Before examining the content of her opinions, several general *E.H.R.L.R.
434  observations can be made. First, the vast majority of Judge Yüksel’s separate

https://uk.westlaw.com/Document/I57350EF9D1854F05AD6998B6D74B6164/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search) 
https://uk.westlaw.com/Document/I57350EF9D1854F05AD6998B6D74B6164/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search) 


Judge Yuksel's way: bad-faith regimes and the dangers of..., E.H.R.L.R. 2025, 4,...

© 2025 Thomson Reuters. 9

opinions appear in Turkish cases. With respect to other Member States, I have identified
only one individual opinion, 72  and four cases in which she joined a collective dissenting
opinion. 73  Then, she writes almost systematically in cases concerning the arrest and
pre-trial detention of journalists or political opponents. Finally, she writes alone most
of the times, at least for now.

This does not mean, however, that the positions expressed by Judge Yüksel should be
ignored. First, her line of argumentation is very attractive: it refers to popular themes
and pressing concerns such as respect for national sovereignties, judicial restraint on the
part of the European Court, and attempts to reduce its caseload. The appeal that Yüksel’s
stance could exert on other Court’s members should therefore not be underestimated.
Second, in its many separate opinions, Judge Yüksel elaborates arguments that can be
used by other judges elected to the Court from lists provided by illiberal regimes. 74

Third, the fact that most opinions are individual or dissenting opinions does not imply
that Judge Yüksel is isolated. An attempt to evaluate Judge Yüksel’s real influence on
the Court would require to focus not on her separate opinions, but on all the decisions
rendered by the Court with the collaboration of this judge since her arrival at the
Court. This would exceed the scope of this paper, but some examples where Judge
Yüksel’s views might have prevailed will be found below, for instance regarding the
assessment of domestic legal remedies. 75  Furthermore, Dilek Kurban’s recent and
extensive research shows that the Court has often adopted vis-à-vis Turkey a stance that
is very well in line with the positions of Judge Yüksel that I will describe below. 76

Finally, whatever the extent of the danger Judge Yüksel’s opinions pose for the Court,
their study allows us to better understand the problematic confrontation of subsidiarity
with bad faith regimes.

In general, the separate opinions of Judge Yüksel do not offer a blatant and systematic
protection of the Turkish government. But they do provide, in a much finer way, support
for the authoritarian drift that has been in place for several years in Turkey. In many
ways, these opinions indeed show why a system designed for bona fide states is not
suitable for bad faith regimes. If the Court does not remain vigilant, the "procedural
phase" threatens to become a system where all you have to do is pay lip service to the
Court’s case law to receive a carte blanche and blithely violate the Convention. The
analysis of Judge Yüksel’s separate opinions shows first that the logic of subsidiarity
constrains more the expression of domestic authorities than the sense of their decisions.
If they quote sufficiently the case-law of the Court, they can present any violation as
a mere assessment of facts or of domestic law. Second, Judge Yüksel’s opinions show
more generally that it is easier to argue in favor of subsidiarity and mutual trust than to
denounce the bad faith of a High Contracting Member. *E.H.R.L.R. 435

Instrumentalising subsidiarity
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The classical "process-based review" conception works in two stages: a sufficient
consideration at the national level of the criteria developed in Strasbourg triggers an
increased deference to domestic authorities. The risk that this approach raises in the face
of authoritarian regimes is illustrated by Judge Yüksel at both stages.

Conceptualising violations as bad explanations
The idea of a process-based review has been very well received by Judge Yüksel. 77

As she explained in a recent case, the Court should not operate a substantial control
of proportionality. It should not enquire whether a less restrictive mean was available.
The Court should rather investigate whether "the legislator [or the national tribunals]
weighed up the competing interests at stake." 78  This approach opens a lot of
argumentative possibilities in favor of the decisions of domestic authorities.

From her first separate opinion, a few months after her arrival at the Court, Judge
Yüksel set the tone. In the Nejdet Atalay case, the applicant had been convicted for
having taken part in the funeral of four PKK (Kurdistan Workers’ Party) activists which,
according to the Turkish judges, had given rise to a demonstration of support for the
PKK. Considering that the simple fact of hanging photos of the deceased over one’s
jacket could not be considered a call for violence, the Court perceived a violation of
art.10 of the Convention. Judge Yüksel did not contest this violation. Her first separate
opinion is not a dissent, but a concurring opinion. It is all the more revealing. In its
judgment, the Court underlined that it was the poor reasoning of the Turkish decisions
which produced the violation. The characterisation of the facts was not convincing: a
link should have been established between the applicant and certain slogans expressed
during the demonstration. Judge Yüksel made no secret that the facts of the case could
have allowed a conviction: "if the Court had engaged in an analysis of the substance
of the facts in question, I doubt that the conclusion would have been the same". 79  The
violation of the Convention was only provoked by "the insufficiency of the reasoning of
the domestic judge". It is for this reason, and only for this reason, Judge Yüsel stressed,
that "the national authorities did not satisfy the criterion of necessity drawn from the
principle of proportionality" and that the restriction was therefore not "necessary in a
democratic society". 80

The message is clear: with a more careful reasoning, judges are allowed to make the
same decision. This approach is at work in several opinions of Judge Yüksel. In the
Mehdi Tanrikulu case, the Court identified a violation of art.10 in the suspended prison
sentence imposed upon the publisher of a book about the PKK. The Court explicitly
implemented the "process-based review". It pointed out that the domestic courts had
not used the criteria developed in the Court’s case law: "the examination carried out
by the domestic courts in this case does not seem to have taken into account all the
principles established in [the Court’s] case law under Article 10 of the Convention". 81
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Judge Yüksel, joined by the judge elected in respect of Slovenia, took up the pen to
insist on this point: "we wish to emphasize that this violation is procedural in nature".
Nothing indicates that the solution would have been the same if the Turkish courts had
given better reasons for their decision: "we do not wish to speculate on the outcome that
would have been given to this case at the domestic level if the authorities had engaged
in a balancing in accordance with the criteria established by the case-law of the Court".
*E.H.R.L.R. 436  82

The adoption of the "process-based review" leads Judge Yüksel to describe violations of
the Convention as mistakes in the statement of reasons, and she is sometimes very close
to declaring that it would have been enough for the Turkish courts to better justify their
decision. This approach is particularly blatant in the Kılıçdaroğlu case. This political
figure, president of the main opposition party, had made very critical remarks against
the prime minister at the time, Recep Tayyip Erdoğan. Kılıçdaroğlu had been ordered
to compensate the Turkish leader for this harm to his honour. The ECtHR perceived a
violation of freedom of expression, on the grounds that the Turkish courts were content
to denounce the outrageous nature of the remarks. They did not take sufficient account
of the context, of the fact that the diatribe of a politician, delivered in parliament against
political leaders, was at issue. They failed to "examine whether the context of the case,
the public interest and the intention of the person who made the impugned remarks
justified the possible use of a degree of provocation or exaggeration." 83  The Court,
however, did not merely say that this question should have been asked. It also indicated
the answer, emphasising that the statement was part of a debate of general interest, and
that its "caustic" form was not enough to deprive it of protection.

There lies the difference with the approach adopted by Judge Yüksel. While she
points to the flaws in the reasoning of domestic judges, she seems to clearly indicate
that a small formal correction would have sufficed to convict the applicant without
violating freedom of expression. Indeed, she insists, "politicians must avoid using
coarse, demeaning, humiliating and contemptuous language about their opponents". 84

Therefore, she explains, "if the domestic courts’ decisions and the present judgment had
entered into a discussion and assessed the substance of the applicant’s statements" using
the criteria developed in the Strasbourg Court’s case-law, "I doubt that my conclusion
would have been the same as to whether the boundaries of the protection afforded by
Article 10 were exceeded". 85  Therefore, Judge Yüksel stressed, "the Court should have
found only a procedural violation of Article 10". 86

The same reasoning was at work in a very high-profile case: the detention of Osman
Kavala, accused of having attempted to overthrow the government and the constitutional
order during the Gezi park protests. Considering that there were no plausible reasons to
suspect him of having committed these offences, the Court found a violation of art.5(1)
of the Convention. Judge Yüksel agrees with this finding of violation but emphasises
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again and with great clarity that it was only the reasoning of the national decisions that
posed a problem, "the lack of reasoning and lack of application of the proportionality
standard" by the domestic courts. Therefore, explains the judge, "I believe that there has
been a violation of Article 5 § 1, on the procedural ground stemming merely from the
lack of adequate reasoning provided by the domestic courts." 87

The main point, conveyed by the word "merely", is extremely clear: a "procedural"
violation is only a mistake in the statement of reasons. It is less serious. For this very
reason, Judge Yüksel repeatedly objected to the award of a sum of money by way of just
satisfaction. In general, this reluctance to compensate the applicant is a constant in the
separate opinions of Judge Yüksel. Even when she agrees to perceive a violation of the
Convention, she frequently opposes compensation, on the ground that the declaration of
violation 88  or the possibility of reopening the proceedings under domestic law 89  were
sufficient. Sometimes, she considers the amount too high compared to the sums awarded
in other cases. 90  At this stage of my *E.H.R.L.R. 437  argument, the important point
is that she sees in the "merely" procedural nature of the violation a reason not to award
a remedy: "in view of the purely procedural nature of the violation of Article 10 found
by the Court, a declaration of violation would in itself have provided sufficient just
satisfaction for any non-pecuniary damage suffered by the applicant". 91

Judge Yüksel’s position seems to be that the Turkish authorities could continue on
the same path as long as they take care to cite more extensively the case law of the
ECtHR. Some opinions read like instructions for domestic courts. In the Dickinson case,
which concerned a work of art found to be offensive to Prime Minister Erdogan, Judge
Yüksel considered that the Turkish courts had struck a careful balance between freedom
of expression and the right to reputation. Faced with the majority of the Court which
deemed the reasoning insufficient, Judge Yüksel listed the criteria to which it will be
appropriate to refer on the next occasion. 92

Now, the important point is that the citation of these criteria constrains the domestic
courts much less than the supporters of the process-based review seem to believe. In
the Mehmet Hasan Altan case, Judge Spano underlined that the Court retains its full
power of review, but all his reasoning is based on the way in which the member states
demonstrate, in particular through "the reasoning provided by national courts", 93  their
taking into account of the case law of the ECtHR. Nevertheless, the balance between two
divergent interests does not oppose quantified sums. The criteria developed by the Court
—for example, when freedom of expression confronts the right to respect for private
life: the contribution to a debate of general interest, the prior conduct of the person
concerned, etc 94  —make it possible to rationalise somehow the reasoning, to organise
the discussion, but they cannot be "applied" to reach objectively the one right answer.
There is therefore a risk that national authorities will cite the Court in a "cosmetic" way,
without this changing the ultimate sense of their decisions.
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Strasbourg case law can be quoted to support a wide variety of findings, as shown by
Judge Yüksel’s references to the notion of "responsible journalism", which leads her to
leniency towards the arrest of journalists. 95  One can emphasise, citing the, the extended
freedom of expression that journalists must enjoy, and at the same time approve of the
long imprisonment of an author who casts doubt on the official discourse concerning
the failed coup d’état. 96  In view of the strong protection that the Court grants to
political speech, such approach illustrated for sure the "unreasonable" enforcement
of Strasbourg criteria mentioned by Judge Spano. 97  No other member of the Court
joined Judge Yüksel’s opinion in the Dickinson case. But the ineliminable possibility of
supporting any opinion with extracts taken from the Court’s jurisprudence remains, and
the identification of the "unreasonableness" might not always be so obvious.

In the case of Nurcan Bayraktar v Turkey, the judge elected in respect of Belgium,
Frédéric Krenc, wrote a concurring opinion which seems to warn of this danger. In this
judgment delivered by a chamber including judge Yüksel, the Court found a violation
in the restrictions imposed upon a divorced woman before she can remarry. Maybe
influenced by judge Yüksel—an assumption that is impossible to prove—the Court was
very cautious in analysing the domestic judgments. The Turkish tribunal, it wrote, "does
not appear to have taken into account the aspects of the case bearing on the applicant’s
private life in weighing *E.H.R.L.R. 438  up the various interests at stake". 98  Judge
Krenc denounced this timidity, this excess of deference towards domestic authorities:

"I am concerned by the words "does not appear". When it examines the reasoning of
national courts, the Court must take an explicit position on that reasoning in the light of
Convention requirements. It cannot dwell at the level of appearances. While it is true
that the Court cannot take the place of the national authorities and courts, which make
the primary decisions, it nevertheless has, as ultimate arbiter of the Convention, a duty to
state clearly whether or not the reasoning of the national decisions before it is compatible
with the Convention. In the present case, it is patently obvious from the Family Court’s
judgment (the reasoning of which is cited in paragraph 8 of the judgment) that that
court did not take into consideration the aspects of the case bearing on the applicant’s
private life. I believe that the Court ought to have been more emphatic and clearer on
this point." 99

This alert raised by a judge at the ECtHR is both reassuring and worrying. It shows that
the risk of subsidiarity’s diversion does not go unnoticed, but it also reveals that this risk
exists. There can be a tendency, within the Court, to stop at appearances and be content
with some vague assertions in the reasons given by national tribunals.

Conceptualising domestic law and factual assessment as a national issue
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Moreover, national authorities do not need to twist the Court’s jurisprudence. They may
also insist on questions of fact or of domestic law. In this regard, it is undoubtedly
much more difficult for the Court to assess the "unreasonable" nature of the national
assessment. According to the logic of process-based review, the use by domestic judges
of the standards developed in Strasbourg must lead to the recognition of a wide margin
of appreciation. The ECtHR must be reluctant to allow its assessment of the facts or
of domestic law to prevail over that of national judges. But, in the hands of domestic
authorities in an authoritarian regime, such reasoning can lead to a circumvention of
the Convention. The opinions of Judge Yüksel show this well, when she is reluctant to
question the assessment of the national authorities as to the existence of a "plausible
suspicion" to place an opponent in pre-trial detention. 100  In the political context of
Turkey, she argues, it would be advisable to be less demanding about the plausibility of
the suspicions which justify a pre-trial detention. 101  Faced with a sufficiently carefully
formulated reasoning by the national courts, "serious reasons" are needed to contradict
their assessment, explains Judge Yüksel in a formula that echoes the "strong reasons" of
the Copenhagen declaration. 102  And it appears that she is quite reluctant to identify such
reasons. In the case of Başer and Özçelik, for instance, the Court found a violation in the
insufficiently justified suppression of immunity during the prosecution of two judges.
In the Court’s opinion, the judgment of the Turkish tribunal, "which is laconic and refers
solely to the legal provision in question, lacked sufficient reasoning and failed to provide
protection from arbitrariness in the context of the judges’ detention in connection with
the offences allegedly committed during the exercise of their duties." 103  But Judge
Yüksel, here as elsewhere, 104  refuses to question the arguments advanced by Turkish
authorities, however thin and pretextual they may be: "It is important to highlight that
according to its *E.H.R.L.R. 439  case-law, the Court has only limited power to deal
with alleged errors of fact or law committed by the national courts, which have primary
responsibility for interpreting and applying domestic law". 105  Therefore, Judge Yüksel
concludes, "there are no circumstances that may require derogation from the principle
of subsidiarity in the present case". 106

Regarding more specifically the questions of facts, the same approach leads to the same
result. Look at the case of Mehmet Zeki Doğan. At the age of 24, he was sentenced to
life imprisonment for membership of an armed terrorist organisation. Considering that
his conviction was based on self-incriminating statements made without the assistance
of an attorney, the ECtHR found a violation of art.6. 107  The trial was reopened and the
same sentence was imposed. In Mehmet Zeki Dogan (No.2), the Court found again a
violation, because the conviction was decisively based upon incriminating statements
made by other defendants without the assistance of counsel. 108  In a dissenting opinion
together with a colleague, Judge Yüksel defends a conception of subsidiarity that would
paralyse the Court: "Bearing in mind the importance of this fundamental principle, we
are of the opinion that the majority’s reasoning in the present case extends beyond the
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Court’s supervisory jurisdiction and encroaches on the margin of appreciation afforded
to States by engaging in an assessment of the facts and evidence". 109  This case shows
how one is prone to defer to the assessment of an authority … when one agrees with
it. Judges Yüksel and Derenčinović insist that it "is not for the Court to determine the
weight to be attached to particular evidence, its admissibility, or the way in which it
should be assessed," but they immediately explain that in their judgment the evidence
used by the national tribunals were perfectly convincing. 110

An important example of Judge Yüksel’s use of subsidiarity for the assessment of facts
is given by the encrypted messaging application "Bylock." In the wake of the Coup
d’état attempt, the mere use of this application was considered by the Turkish authorities
as a proof of involvement. It served as a basis for thousands of investigations, 111

prosecutions and convictions. 112  In the case of Akgün, the Court established that the
sole use of Bylock was not enough to establish a plausible suspicion to have committed
an offense. A pre-trial custody justified with this isolated circumstance was a violation
of art.5 of the Convention. 113  This solution was confirmed in further cases. 114  Besides,
in the case of Yüksel Yalçınkaya, the Grand Chamber ruled that the membership of an
armed terrorist organisation (a crime in Turkish law) could not be deduced from the use
of Bylock. A conviction justified solely or decisively by this circumstance extended the
scope of the offense in an unforeseeable manner and violated art.7 of the Convention. 115

In each case, Jusge Yüksel wrote separately to defend the probative nature of the use
of Bylock. 116  Invoking the principle of subsidiarity, she insists that the Court should
defer to the factual assessment of national authorities: "in the absence of arbitrariness
or manifest irrationality of their conclusions, it is primarily up to them to assess the
credibility of the facts and information." 117  The Court should not dispute that Bylock
was used exclusively by members of a criminal organisation, if domestic tribunals have
said *E.H.R.L.R. 440  so. Judge Yüksel even finds specific reasons to reinforce the
deference towards national authorities in this matter: the state of emergency after the
Coup d’état attempt 118  and the "novel issue of electronic evidence". 119

A last illustration of the dangers of subsidiarity with regard to an authoritarian state
is the case of Ahmet Hüsrev Altan, relating to the pre-trial detention for several years
of a renowned journalist and writer, critic of the Erdogan regime. For Judge Yüksel,
"it is not normally for the Court to substitute its own assessment of the facts for that
of the domestic courts, which are better placed to assess the evidence adduced before
them". Turkish judges indeed have "undeniable experience […] in relation to the history
and former coups that had taken place in Turkey". 120  If they considered, after a well-
reasoned examination which takes account of the case law of the ECtHR, that there
were plausible suspicions that the applicant had committed an offence, how could the
Court of Strasbourg question their assessment? If it convinced the majority of the Court,
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this use of the principle of subsidiarity with regard to an authoritarian regime would
leave the hands entirely free to sufficiently astute national authorities. Indeed, it is never
easy to accuse someone of lying, especially a High Contracting Party to an international
treaty. This leads us to the broader issue of bad faith.

Turning a blind eye to bad faith
Nowadays, governments that intend to destroy liberal democracy do not resort to the
naked exercise of violence, but to legal instruments. 121  Such regimes act often in bad
faith: the goals they announce are not the ones they pursue. In such a context, Judge
Yüksel’s opinions show what the Court’s case law would look like if it yielded to the
temptation to stop at appearances, to take at face value the legal procedures such as the
ones implemented in Turkey. Judge Yüksel rejects vehemently any accusation of bad
faith directed against domestic authorities and she turns a blind eye to legal camouflage.
Such arguments can be effective because it is never easy to call someone a liar, and it is
especially hard for the Court to do so: "the whole structure of the Convention rests on the
general assumption that public authorities in the member states act in good faith." 122

Take again the case of Mehmet Zeki Doğan. After the Court found a violation for the
use of an incriminating statement made in the absence of an attorney, Turkish judges
justified the same penalty of life imprisonment with other statements obtained under the
same conditions. To describe this conduct, Judge Yüksel and one colleague insist on the
"the sincere effort on the part of the national judicial authorities to act in accordance
with the Convention". 123  In the same vein, Judge Yüksel strongly criticises the findings
of bad faith made by the ECtHR with regard to the Turkish authorities. Take the case of
publisher Ragip Zarakolu, who was jailed despite the absence of any element "sufficient
to persuade an objective observer that [he] may have committed a terrorism-related
offense". 124  Judge Yüksel admits that his detention was not justified, but she feels
the need to strongly reject the idea that it was "arbitrary": "The examination of the
circumstances of the case does not reveal any element of bad faith or deception from
the authorities". *E.H.R.L.R. 441  125

The most solemn way for the Court to establish the bad faith of a Member State is
the abuse of power provided for in art.18 of the Convention. 126  It is no surprise that
Judge Yüksel systematically opposes the infamous decisions of violation of art.18, in
which the Court finds that the Turkish authorities invoked alleged offenses as pretexts
to stifle the opposition or the press. The Court, however, does not easily hand down
such decisions. 127  It sometimes rules that the pursuit of a hidden purpose has not been
sufficiently established. 128  At other times, it dispenses with the difficult examination of
the aims pursued by the Turkish authorities, on the ground that it has already established
the violation of art.5 or art.10 of the Convention. 129

https://uk.westlaw.com/Document/I57350EF9D1854F05AD6998B6D74B6164/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search) 
https://uk.westlaw.com/Document/I57350EF9D1854F05AD6998B6D74B6164/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search) 
https://uk.westlaw.com/Document/I8241ED61EE3C4D77BE2C280D3AC956DC/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search) 
https://uk.westlaw.com/Document/IAE7756732A7B4BBC93274BDE4496FB0F/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search) 


Judge Yuksel's way: bad-faith regimes and the dangers of..., E.H.R.L.R. 2025, 4,...

© 2025 Thomson Reuters. 17

But when the Court does establish a misuse of power, 130  Judge Yüksel writes to reject
this reasoning. For instance, she explains that the arrest and detention of Osman Kavala
without valid reason does not in itself demonstrate that the objective was to silence
him. In its judgment, the Court pointed out that the applicant "acknowledges having
played an active part in the demonstrations organised in Gezi Park in so far as they were
conducted peacefully, that he recognises having provided assistance to the non-violent
demonstrators, and that he does not deny that he had talks with individuals who played
an important role in these events". 131  The way in which Judge Yüksel seems to sum
up this passage is remarkable: "As the majority noted, the applicant is an activist who
played an important role in the Gezi Park events". 132  Therefore, explains judge Yüksel,
and in view of the seriousness of these events, one cannot too easily conclude that his
arrest was a misuse of power.

Judge Yüksel’s refusal to recognise a violation of art.18 in the case of Selahattin
Demirtaş is indicative of a more general voluntary blindness towards autocratic
legalism. The approach consists in stopping at the legal form, without taking into
account the political context. In finding a violation of art.18, the Court had taken
into account, in particular, the observations of the Venice Commission on the lack of
independence of Turkish judges, since the President of the Republic or members of his
party appoint all members of the "Supreme Council" responsible for managing their
careers. 133  In her opinion, Judge Yüksel regrets that the majority criticizes the changes
made "by a referendum which was accepted by a sovereign nation". 134  In the same
judgment, the Court criticised the revision of the constitutional guarantee of immunity,
described as an "ad hominem" revision, designed to attack elected representatives of
the opposition. 135  Judge Yüksel prefers to see it as a simple modification of the
procedure. 136  Judge Yüksel also closes her eyes to the stratagems which consist in
multiplying the procedures to escape the control of the Court. Here again, the Selahattin
Demirtaş case is a good example, especially since on this point, Judge Yüksel is for
once joined by another member of the Court, the judge elected from a list provided by
the illiberal government of Hungary. On the very day on which a decision by a Turkish
tribunal was to lead to the applicant’s release, the public prosecutor had requested
that Mr Demirtas be remanded in custody in the context of another procedure. For
the Court, the circumstances showed that the Turkish *E.H.R.L.R. 442  authorities
were less interested in his involvement in specific criminal acts than in keeping him in
detention. 137  The Court therefore ordered the immediate release of the applicant.

The dissenting judges use formalistic reasoning to oppose the release of the applicant.
As Judge Spano pointed out in his essays, an essential mechanism of the principle of
subsidiarity is the requirement of exhaustion of domestic remedies. 138  This condition of
admissibility makes sure that national courts were put in a position to protect the rights
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guaranteed by the Convention. A bad faith regime can use this aspect of the principle of
subsidiarity to thwart the Court. It suffices to open at regular intervals a new pretextual
procedure which will make it possible to affirm that the finding of a violation established
by the Court should have no consequences on the current detention of the applicant,
which is based on another procedure which has not yet been examined by the Court. As
the Court pointed out in another Turkish case where a new period of detention began as
soon as a court ordered the applicant’s release:

"accepting that this decision ended the applicant’s detention, even though his release
is not possible, would be tantamount to allowing the law to be circumvented. Indeed,
if that were the case, the judicial authorities could continue to deprive people of their
liberty simply by initiating new criminal investigations for the same facts". 139

Judge Yüksel did not react to this last observation, but she endorses this ploy in the
Selahattin Demirtaş case. She opposes the order to release the applicant, since his
second detention is being examined before the Turkish courts: "the correct course of
action would be to defer to the authority of the domestic courts in line with the principle
of subsidiarity". 140  Judge Yüksel’s reasoning completely disarms the Court in the face
of the proliferation of prosecutions: since the basis for the applicant’s detention is no
longer that which has been examined by the Court, it cannot order his release. 141

This refusal to see the bad faith of domestic authorities, this decontextualised assessment
of the successive lawsuits obviously have consequences for the assessment of the proper
execution of the judgment. This appears crudely in the case of Osman Kavala. On 10
December 2019, the Court declared that Kavala’s detention violated the Convention
and ordered his immediate release. 142  On 18 February 2020, the Assize Court in
Istanbul pronounced his acquittal and ordered his release. The very same day, the public
prosecutor requested the detention of Kavala on the basis of a new procedure. Acquitted
on the charge of attempting to overthrow the government (art.312 of the Criminal Code),
Kavala was now accused of an attempt to overthrow the constitutional order (art.309
Criminal Code). 143  When the Committee of Ministers, considering that Turkey refused
to abide by the Court’s judgment, referred the question to the Court pursuant to art.46(4)
of the Convention, the Turkish government responded that Turkey had complied with
the Kavala judgment. The new detention of Osman Kavala had nothing to do with
the previous one. Neither the Committee of Ministers nor the Court, explained the
Turkish government, had the right to meddle in ongoing domestic legal proceedings.
Quoting the new paragraph in the preamble to the Convention, the government argued
that "in the circumstances of the case, the fact of instituting proceedings under Article
*E.H.R.L.R. 443  46 § 4 amounted to a breach of the Convention system, which was
based on the principles of subsidiarity and the margin of appreciation, as set out in
Protocol No.15". 144
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The answer of the Grand Chamber deserves a long quote:

"in the absence of other relevant and sufficient circumstances, a mere reclassification
of the same facts cannot in principle modify the basis for those conclusions, since such
a reclassification would only be a different assessment of facts already examined by the
Court. Were it otherwise, the judicial authorities could continue to deprive individuals
of their liberty simply by opening new criminal investigations in respect of the same
facts. Such a situation would amount to permitting the law to be circumvented and might
lead to results incompatible with the object and purpose of the Convention". 145

"Circumventing the law" is an act of bad faith, and it is not surprising that the Court
immediately recalls the violation of art.18 established in the Kavala judgment. 146

The ulterior purpose to silence Osman Kavala as a human-rights defender must be
kept in mind when one analyses the successive lawsuits brought against him. As a
result, the Kavala judgment "vitiated" any posterior charges related to the same events.
Henceforth,

"in the absence of other relevant and sufficient circumstances capable of demonstrating
that Mr Kavala had been involved in criminal activity, any measure, especially one
depriving him of his liberty, on grounds pertaining to the same factual context, would
entail a prolongation of the violation of Mr Kavala’s rights as well as a breach of the
obligation on the respondent State to abide by the Court’s judgment in accordance with
Article 46 § 1 of the Convention". 147

Therefore, it does not matter whether the new detention is "technically speaking", as the
Turkish government puts it, 148  based upon a new charge. The Court "must look behind
appearances and investigate the realities of the situation": "[a] mere reclassification of
the same facts cannot in principle modify the basis for the conclusions of the initial
judgment". 149  This "realistic" examination of the facts is precisely what Judge Yüksel
would abandon in favor of an exclusive focus on "technicalities". Such an approach
would disarm the Court, it would render it blind toward autocratic legalism. In a lone
and short dissent of seven lines, Judge Yüksel shows the close relationship between
arts 18 and 46. The assessment that the Turkish authorities acted in bad faith led to the
recognition of an abuse of power in 2019, and it leads in 2022 to the conclusion that
Turkey did not comply with the judgment. Conversely, since Judge Yüksel refuses to
see an ulterior purpose in Kavala’s first arrest, she refuses also to see his second arrest as
a problem regarding the execution of the judgment. The new procedure against Kavala
has nothing to do with the one analysed by the Court in 2019, and should have been the
object of a new application rather than a proceeding under art.46(4). 150

Judge Yüksel also supports another way of exploiting subsidiarity to circumvent the
Court’s control. Once again, the stratagem is based on the alleged good faith of the
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Turkish authorities, and in particular of the constitutional court. This attitude, it should
be stressed, is shared by the whole Court. In order, probably, to contain the flood of
applications which would otherwise fall upon it, the Court pretends to take seriously
the various legal remedies which exist in Turkey, even when their ineffectiveness
seems *E.H.R.L.R. 444  obvious. 151  But Judge Yüksel goes further: she presents the
Constitutional Court as an interlocutor to whom the greatest respect should be granted
in the interest… of a greater protection of human rights. 152  As Dilek Kurban put
it, resistance to the Court is "disguised behind conciliary gestures and mistaken for
cooperation." 153  This strategy is not new: invoking human rights to cover human rights
violation is a distinctive feature of authoritarian regimes. 154

Here, the mechanism is as follows: a journalist or a political opponent is arrested
on the basis of unfounded accusations. After he spent a year or more in prison, the
constitutional court rules that there were insufficient reasons for his pre-trial detention
and awards him a small sum of money. Consequently, it is argued that the applicant
cannot qualified as a victim anymore. The victim status being denied, the ECtHR should
declare the application inadmissible. Judge Yüksel has defended this scheme three
times.

In the Selahattin Demirtaş case, the constitutional court ruled that the length of the
applicant’s detention in the first proceedings was not justified and awarded him a sum
of €6,500. According to judge Yüksel, this acknowledgment of the violation of the
applicant’s rights and this reparation were sufficient: "given the importance of the
subsidiarity principle, which lies at the heart of the Convention, it is my belief that the
applicant can no longer claim to be the victim of a violation of Article 5 § 3 of the
Convention". 155

In the Murat Aksoy case, a journalist had been locked up for more than a year on the
grounds that he belonged to the organisation of Fethullah Gülen. After his release, the
Constitutional Court ruled that there was insufficient evidence for this pre-trial detention
and awarded him €4,500. For Judge Yüksel, the applicant therefore no longer had victim
status. To rule otherwise, she explained, is tantamount to violating the principle of
subsidiarity, to disrespecting the constitutional court which, for its part, is striving to
apply in Turkey the standards developed by the European Court of Human Rights. 156

The decision to declare the application inadmissible "would have been more appropriate
given the subsidiary role played by the Court and […], in my opinion, would have better
served to strengthen the judicial dialogue between the Court and the Constitutional
Court for better protection of fundamental rights in Europe". 157

A few months later, Judge Yüksel repeated this reasoning and was joined by the
judge elected in respect of the Czech republic. In the İker Deniz Yücel case, the
Turkish Constitutional Court had awarded €4,000 to the Turkish correspondent of the
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German newspaper Die Welt, due to his unjustified pre-trial detention for more than
a year. Rather than declaring the application inadmissible, the Court found several
violations of the Convention and awarded an additional sum of €12,300. In their partly
dissenting opinion, Judges Yüksel and Pejchal invited the Court to show more respect
for "subsidiarity" and for the "judicial dialogue" which will "advance the protection
of fundamental rights in Europe". 158  The idea that national courts would integrate the
principles developed in Strasbourg and defend human rights without the European Court
having to intervene is diverted into an obligation for the Court to look away in face of
human rights *E.H.R.L.R. 445  violations. According to Judges Yüksel and Pejchal,
the principle of subsidiarity allows a state to lock up critics of the government for a
year, as long as a court subsequently renders a decision which cites the ECtHR and
attributes a small sum of money in compensation for moral damage. 159  Judge Yüksel’s
reasoning shows where would lead a blind application of the subsidiarity principle
towards authoritarian regimes: with a few formal tricks, the national tribunals devoted
to the government could cover its actions. The Court would remain silent and leave a
free hand to the authoritarian regime in the name of a "better protection of fundamental
rights in Europe". 160

Conclusion: double standard as lesser evil?
In an illuminating essay published in 2018, Başak Çalı observed the Court’s recognition
that "some states’ formal commitment to the Convention may be a façade hiding bad
faith circumvention of the Convention by domestic authorities." 161  She identified a
"variable geometry" in Strasbourg’s case law, the Court being prone to identify bad faith
and art.18 violation by some states, while adopting an attitude of enhanced deference
vis-à-vis other states. 162  Of course, such a "double standard" easily lends itself to
criticism. The deference shown by the Court towards the British authorities following
the numerous reproaches formulated against it in this country has been the subject
of several criticisms. Judge Pinto de Albuquerque, among others, has warned of "the
serious risk that the Convention is applied with double standards". 163

But being attentive to this danger does not mean turning a blind eye to bad faith
regimes. Double standard is too often described as an evil in itself without further
thinking. 164  But a difference in treatment is justifiable—and might even be mandatory
—when there is a difference in situation. 165  Political regimes that are engaged in a
systematic destruction of political rights and democracy are in such a different situation.
As Judge Spano wrote, "it is a fact of life that states have not progressed or are not
progressing in the same manner when it comes to the embedded status of Convention
law". 166  To put it more clearly, "The diversity of the countries under the jurisdiction of
the European Court of Human Rights is not of the Court’s own doing". 167  Applied to
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States like Turkey—States that violate massively the Convention but try to keep up the
appearance—the "process-based review" would paralyse the Court.

Writing about the blind formalism with which the Court assessed fake legal remedies
especially in Turkey, 168  Mikael Rask Madsen observed that "the consequence of too
much legal diplomacy is that *E.H.R.L.R. 446  deteriorating legal systems in member
states, and what in some instances might be termed captured courts, are allowed to
operate as if they represent the rule of law". 169  The principle of subsidiarity implies
a position of trust and respect towards Member States. As diplomacy, it is "premised
on the existence of good faith between willing participants". 170  But being aware of
this aspect is not an absolute protection against manipulation. In September 2020, judge
Robert Spano, at that time president of the ECtHR, attracted huge critique for an official
visit in Turkey. Invited by his colleague at the Court, Saadet Yüksel, he accepted an
honorary doctorate from a university that had fired hundreds of academics during the
purges ordered by the government, and posed for photographs with public officials
associated with Turkey’s ongoing political repression. 171

This was a bad exercise of judicial diplomacy, because it pretended to ignore reality. By
acting as if he were visiting an ordinary country, rather than a regime in full authoritarian
drift, Judge Spano damaged the image of the Court and endangered its authority. 172

In its case-law, the Court runs the same danger if it stops at the legal appearance of
autocratic moves. The careful study of Judge Yüksel’s separate opinions clearly shows
how the diplomacy of subsidiarity could be diverted in such a direction.

Thomas Hochmann
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droits de l’homme" (2020) Actualité Juridique Droit Administratif 160.

71 A note on methodology: to my knowledge, there is no search tool for
separate opinions on the HUDOC website. Assuming that separate
opinions are always reported as those of "judge X" (or "judges X and
Y") I searched for the terms "juge Yüksel" (in French) and "judge
Yüksel" (in English), as well as "juges Yüksel / judges Yüksel" and
"et Yüksel / and Yüksel". Admittedly, this leaves aside the potential
opinions signed by more than two judges, where judge Yüksel’s name is
not the first or the last one. I trust this only concerns a trivial number of
judgments (if any). Here is the list of the 33 separate opinions published
by judge Yüksel in cases against Turkey (as of 6 February 2025). When
I quote from an opinion not available in English, the translation from
French is mine. Nejdet Atalay v Turkey (App. No.76224/12), judgment
of 19 November 2019 (concurring opinion of Judge Yüksel, in French
only); Kavala v Turkey (App. No.28749/18), judgment of 10 December
2019 (partly concurring and partly dissenting opinion of Judge Yüksel);
Baş v Turkey (App. No.66448/17), judgment of 3 March 2020 (partly
dissenting opinion of Judge Yüksel); Mehdi Tanrikulu v Turkey (App.
No.9735/12), judgment of 5 May 2020 (joined partly concurring
opinion of Judges Bošnjak and Yüksel, partly dissenting opinion
of Judge Yüksel, in French only); Ragip Zarakolu v Turkey (App.
No.15064/12), judgment of 15 September 2020 (concurring opinion
of Judge Yüksel, in French only); İşçi v Turkey (App. No.67483/12),
judgment of 20 October 2020 (concurring opinion of Judge Yüksel,
in French only); Kılıçdaroğlu v Turkey (App. No.16558/18), judgment
of 27 October 2020 (partly concurring and partly dissenting opinion
of Judge Yüksel); Sabuncu v Turkey (App. No.23199/17), judgment of
10 November 2020 (partly concurring opinion of Judge Yüksel); Şık
v Turkey (No.2) (App. No.36493/17), judgment of 24 November 2020
(partly concurring and partly dissenting opinion of Judge Yüksel);
Pişkin v Turkey (App. No.33399/19), judgment of 15 December 2020
(partly dissenting opinion of Judge Yüksel); Selahattin Demirtaş v
Turkey (No.2) [GC] (App. No.14305/17), judgment of 22 December
2020 (partly dissenting opinion of Judge Yüksel joined by Judge
Paczolay, partly concurring and partly dissenting opinion of Judge
Yüksel); Dickinson v Turkey (App. No.25200/11), judgment of 2
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February 2021 (partly concurring and partly dissenting opinion of
Judge Yüksel, in French only); Murat Aksoy v Turkey (App. No.80/17),
judgment of 13 April 2021 (partly dissenting opinion of Judge Yüksel,
in French only); Ahmet Hüsrev Altan v Turkey (App. No.13252/17),
judgment of 13 April 2021 (dissenting opinion of Judge Yüksel);
Kerestecioğlu Demir v Turkey (App. No.68136/16), judgment of 4 May
2021 (partly dissenting opinion of Judge Yüksel, in French only);
Öğreten and Kanaat v Turkey (App. Nos 42201/17 and 42212/17),
judgment of 18 May 2021 (partly concurring opinion of Judge Yüksel,
in French only); Tercan v Turkey (App. No.6158/18), judgment of 29
June 2021 (joined partly dissenting opinion of Judges Pejchal and
Yüksel, in French only); Akgün v Turkey (App. No.19699/18), judgment
of 20 July 2021 (dissenting opinion of Judge Yüksel, in French only);
Mehmet Çiftçi v Turkey (App. No.53208/19), judgment of 16 November
2021 (partly dissenting opinion of Judge Yüksel, in French only);
Turan v Turkey (App. Nos 75805/16 and 426 others), judgment of 23
November 2021 (partly concurring opinion of Judge Yüksel); Ilicak
v Turkey (No.2) (App. No.1210/17), judgment of 14 December 2021
(partly dissenting opinion of Judge Yüksel, in French only); İker Deniz
Yücel v Turkey (App. No.27684/17), judgment of 25 January 2022
(joined partly dissenting opinion of Judges Pejchal and Yüksel, in
French only); Taner Kılıç v Turkey (No.2) (App. No.208/18), judgment
of 31 May 2022 (partly concurring opinion of Judge Yüksel, in French
only); Kavala v Turkey [GC] (App. No.28749/18), judgment of 11 July
2022 (partly dissenting opinion of Judge Yüksel); Başer and Özçelik v
Turkey (App. Nos 30694/15 and 30803/15), judgment of 13 September
2022 (partly dissenting opinion of Judge Yüksel); Yüksekdağ Şenoğlu
v Turkey (App. Nos 14332/17 and 12 others), judgment of 8 November
2022 (joined partly dissenting opinion of Judges Kjølbro and Yüksel,
in French only); Telek v Turkey (App. Nos 66763/17 and 2 others),
judgment of 21 March 2023 (partly dissenting opinion of Judge Yüksel,
in French only); Demirtaş and Yüksekdağ Şenoğlu v Turkey (App.
Nos 10207/21 and 10209/21), judgment of 6 June 2023 (dissenting
opinion of Judge Yüksel, in French only); Osman and Altay v Turkey
(App. Nos 23782/20 and 40731/20), judgment of 18 July 2023 (joint
dissenting opinion of Judges Yüksel and Derenčinović, in French only);
Yüksel Yalçınkaya v Turkey [GC] (App. No.15669/20), judgment of 26
September 2023 (joined partly dissenting opinion of Judges Ravarani,
Bårdsen, Chanturia, Jelić, Felici and Yüksel, partly dissenting opinion of
Judge Yüksel); Mehmet Zeki Dogan v Turkey (No.2) (App. No.3324/19),
judgment of 13 February 2024 (joint dissenting opinion of Judges
Yüksel and Derenčinović); Parildak v Turkey (App. No.66375/17),
judgment of 19 March 2024 (partly dissenting opinion of Judge Yüksel,
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in French only); Yüksek v Turkey (App. No.4/18), judgment of 22
October 2024 (dissenting opinion of Judge Yüksel).

72 Executief van de Moslims van België v Belgium (App. Nos 16760/22 and
10 others), judgment of 13 February 2024 (concurring opinion of Judge
Yüksel, in French only).

73 Kurt v Austria [GC] (App. No.62903/15), judgment of 15 June
2021 (joint dissenting opinion of Judges Turković, Lemmens,
Harutyunyan, Elósegui, Felici, Pavli and Yüksel); Avci v Denmark
(App. No.40240/19), judgment of 30 November 2021 (joint dissenting
opinion of Judges Pejchal, Ranzoni and Yüksel); KK v Denmark (App.
No.25212/21), judgment of 6 December 2022 (joint dissenting opinion
of Judges Kjølbro, Koskelo and Yüksel); Nealon v United Kingdom
[GC] (App. Nos 32483/19 and 35049/19), judgment of 11 June 2024
(joint dissenting opinion of Judges Ravarani, Bošnjak, Chanturia, Felici
and Yüksel).

74 The potential multiplication of such judges at the Court is a raising
concern. See L. Burgorgue-Larsen, "Actualité de la Convention
européenne des droits de l’homme" 160; C. Madelaine, "Face à la crise
de l’État de droit, repenser le processus de sélection des juges à la Cour
EDH: un placebo ?" (2023) Revue des droits et libertés fondamentaux
23.

75 See Öztirak v Turkey (App. No.46472/19), decision of 26 March 2024.
76 See Kurban, "Authoritarian Resistance and Judicial Complicity: Turkey

and The European Court of Human Rights" (2024) 35 European Journal
of International Law 355.

77 See her contribution to Spano’s Festschrift: S. Yüksel, "Interplay
Between the Principle of Rule of Law and the Process-Based Review" in
Liber Amicorum Robert Spano 771–780.

78 Executief van de Moslims van België v Belgium (App. Nos 16760/22 and
10 others), judgment of 13 February 2024 (concurring opinion of Judge
Yüksel at [5]).

79 Nejdet Atalay v Turkey (App. No.76224/12), judgment of 19 November
2019 (concurring opinion of Judge Yüksel).

80 Nejdet Atalay (App. No.76224/12), judgment of 19 November 2019
(concurring opinion of Judge Yüksel).

81 Mehdi Tanrikulu v Turkey (App. No.9735/12), judgment of 5 May 2020
at [33].

82 Mehdi Tanrikulu (App. No.9735/12), judgment of 5 May 2020 (joined
partly concurring opinion of Judges Bošnjak and Yüksel).

83 Kılıçdaroğlu v Turkey (App. No.16558/18), judgment of 27 October
2020 at [64].

84 Kılıçdaroğlu (App. No.16558/18), judgment of 27 October 2020 (partly
concurring and partly dissenting opinion of Judge Yüksel at [6]).
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85 Kılıçdaroğlu (App. No.16558/18), judgment of 27 October 2020 (partly
concurring and partly dissenting opinion of Judge Yüksel at [6]).

86 Kılıçdaroğlu (App. No.16558/18), judgment of 27 October 2020
(partly concurring and partly dissenting opinion of Judge Yüksel at [7]
(emphasis added).

87 Kavala v Turkey (App. No.28749/18), judgment of 10 December 2019
(partly concurring and partly dissenting opinion of Judge Yüksel at [4]
(emphasis added).

88 Mehdi Tanrikulu (App. No.9735/12), judgment of 5 May 2020 (partly
dissenting opinion of Judge Yüksel); Kılıçdaroğlu v Turkey (App.
No.16558/18), judgment of 27 October 2020 (partly concurring and
partly dissenting opinion of Judge Yüksel at [7]); Dickinson v Turkey
(App. No.25200/11), judgment of 2 February 2021 (partly concurring
and partly dissenting opinion of Judge Yüksel).

89 Pişkin v Turkey (App. No.33399/19), judgment of 15 December 2020
(partly dissenting opinion of Judge Yüksel).

90 Tercan v Turkey (App. No.6158/18), judgment of 29 June 2021 (joined
partly dissenting opinion of Judges Pejchal and Yüksel); Mehmet Çiftçi
v Turkey (App. No.53208/19), judgment of 16 November 2021 (partly
dissenting opinion of Judge Yüksel).

91 Mehdi Tanrikulu (App. No.9735/12), judgment of 5 May 2020 (partly
dissenting opinion of Judge Yüksel). See also Kılıçdaroğlu (App.
No.16558/18), judgment of 27 October 2020 (partly concurring and
partly dissenting opinion of Judge Yüksel at [7]).

92 Dickinson (App. No.25200/11), judgment of 2 February 2021 (partly
concurring and partly dissenting opinion of Judge Yüksel at [3]).

93 Mehmet Hasan Altan v Turkey (App. No.13237/17), judgment of 20
March 2018 (concurring opinion of Judge Spano joined by Judges
Bianku, Vučinić, Lemmens and Griţco at [3]); Spano, "The Future of the
European Court of Human Rights—Subsidiarity, Process-Based Review
and the Rule of Law" (2018) 18(3) H.R.L.R. 492.

94 See for instance Von Hannover v Germany (No.2) [GC] (App.
No.40660/08), judgment of 7 February 2012 at [108f].

95 Şık v Turkey (No.2) (App. No.36493/17), judgment of 24 November 2020
(partly concurring and partly dissenting opinion of Judge Yüksel at
[5f]); Ahmet Hüsrev Altan v Turkey (App. No.13252/17), judgment of 13
April 2021 (dissenting opinion of Judge Yüksel at [16]).

96 Ilıcak v Turkey (No.2) (App. No.1210/17), judgment of 14 December
2021 (partly dissenting opinion of Judge Yüksel)..

97 Spano, "The Future of the European Court of Human Rights—
Subsidiarity, Process-Based Review and the Rule of Law" (2018) 18(3)
H.R.L.R. 488.
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98 Nurcan Bayraktar v Turkey (App. No.27094/20), judgment of 27 June
2023 at [56].

99 Nurcan Bayraktar (App. No.27094/20), judgment of 27 June 2023
(concurring opinion of Judge Krenc at [5]).

100 Demirtaş v Turkey (No.2) [GC] (App. No.14305/17), judgment of 22
December 2020 (partly concurring and partly dissenting opinion of
Judge Yüksel at [15]).

101 Akgün v Turkey (App. No.19699/18), judgment of 20 July 2021
(dissenting opinion of Judge Yüksel).

102 Ilıcak v Turkey (No.2) (App. No.1210/17), judgment of 14 December
2021 (partly dissenting opinion of Judge Yüksel at [6]).

103 Başer and Özçelik v Turkey (App. Nos 30694/15 and 30803/15),
judgment of 13 September 2022 at [158].

104 Ilıcak v Turkey (No.2) (App. No.1210/17), judgment of 14 December
2021 (partly dissenting opinion of Judge Yüksel at [6]): "in my opinion,
the assessment made by the Constitutional Court cannot be considered
arbitrary, and I therefore find it difficult to conclude that there are
serious grounds for contradicting the assessment made by this high
court"; Demirtaş and Yüksekdağ Şenoğlu v Turkey (App. Nos 10207/21
and 10209/21), judgment of 6 June 2023 (dissenting opinion of Judge
Yüksel); Osman and Altay v Turkey (App. Nos 23782/20 and 40731/20),
judgment of 18 July 2023 (joint dissenting opinion of Judges Yüksel and
Derencinovic at [5]).

105 Başer and Özçelik (App. Nos 30694/15 and 30803/15), judgment of 13
September 2022 (partly dissenting opinion of Judge Yüksel at [5]).

106 Başer and Özçelik (App. Nos 30694/15 and 30803/15), judgment of 13
September 2022 (partly dissenting opinion of Judge Yüksel at [6]).

107 Mehmet Zeki Doğan (App. No.38114/03), judgment of 6 October 2009.
108 Mehmet Zeki Doğan (No.2) (App. No.3324/19), judgment of 13

February 2024 at [98].
109 Mehmet Zeki Doğan (No.2) (App. No.3324/19), judgment of 13

February 2024 (joint dissenting opinion of Judges Yüksel and
Derenčinović at [4]).

110 Mehmet Zeki Doğan (No.2) (App. No.3324/19), judgment of 13
February 2024 (joint dissenting opinion of Judges Yüksel and
Derenčinović at [6]–[7]).

111 See Yüksel Yalçınkaya v Turkey [GC] (App. No.15669/20), judgment of
26 September 2023 at [22].

112 See "European Court gives notification to Türkiye of 1,000 applications
concerning convictions for terrorism offences based on use of ByLock",
Press release issued by the Registrar of the Court, 18 December 2023,
ECHR 358 (2023).

113 Akgün (App. No.19699/18), judgment of 20 July 2021 at [173].



Judge Yuksel's way: bad-faith regimes and the dangers of..., E.H.R.L.R. 2025, 4,...

© 2025 Thomson Reuters. 35

114 Taner Kılıç v Turkey (No.2) (App. No.208/18), judgment of 31 May
2022; Parildak v Turkey (App. No.66375/17), judgment of 19 March
2024 at [81].

115 Yüksel Yalçınkaya [GC] (App. No.15669/20), judgment of 26 September
2023 at [271].

116 Akgün (App. No.19699/18), judgment of 20 July 2021 (dissenting
opinion of Judge Yüksel); Taner Kılıç (No.2) (App. No.208/18),
judgment of 31 May 2022 (partly concurring opinion of Judge Yüksel);
Yüksel Yalçınkaya [GC] (App. No.15669/20), judgment of 26 September
2023 (partly dissenting opinion of Judge Yüksel); Parildak (App.
No.66375/17), judgment of 19 March 2024 (partly dissenting opinion of
Judge Yüksel).

117 Akgün (App. No.19699/18), judgment of 20 July 2021 (dissenting
opinion of Judge Yüksel at [23] and [27]).

118 Yüksel Yalçınkaya [GC] (App. No.15669/20), judgment of 26 September
2023 (partly dissenting opinion of Judge Yüksel at [3]).

119 Yüksel Yalçınkaya [GC] (App. No.15669/20), judgment of 26 September
2023 (partly dissenting opinion of Judge Yüksel at [2]).

120 Ahmet Hüsrev Altan v Turkey (App. No.13252/17), judgment of 13 April
2021 (dissenting opinion of Judge Yüksel at [5] and [9]).

121 K. Scheppele, "Autocratic Legalism" (2018) 85 University of Chicago
Law Review 545–583; Çalı, "Autocratic Strategies and the European
Court of Human Rights" (2021) 2 European Convention on Human
Rights Law Review 18.

122 Khodorkovskiy v Russia (App. No.5829/04), judgment of 31 May 2011
at [255]. See Sabuncu v Turkey (App. No.23199/17), judgment of 10
November 2020 (partly dissenting opinion of Judge Küris at [6]);
Kavala v Turkey [GC] (App. No.28749/18), judgment of 11 July 2022
at [169]. See E. Demir-Gürsel, "The limits of the European Court of
Human Rights vis-à-vis contestation and authoritarianism: concluding
observations" in Philipp Aust and Demir-Gürsel (eds), The European
Court of Human Rights, Current Challenges in Historical Perspective
(2021), p.254.

123 Mehmet Zeki Doğan (No.2) (App. No.3324/19), judgment of 13
February 2024 (joint dissenting opinion of Judges Yüksel and
Derenčinović at [2] (emphasis added).

124 Ragip Zarakolu v Turkey (App. No.15064/12), judgment of 15 September
2020 at [45].

125 Ragip Zarakolu (App. No.15064/12), judgment of 15 September 2020
(concurring opinion of Judge Yüksel at [7]).

126 For an overview of art.18, see V. Tzevelekos, "The United Kingdom’s
Presumption of Derogation from the ECHR Regarding Future Military
Operations Overseas: Abuse of Rights, Articles 17 and 18 ECHR, and

https://uk.westlaw.com/Document/I57350EF9D1854F05AD6998B6D74B6164/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search) 
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à la carte Human Rights Protection" (2019) 22 Austrian Review of
International and European Law 137, 163–173. See also the seminal
case Merabishvili v Georgia [GC] (App. No.72508/13), judgment of 28
November 2017.

127 See Ahmet Hüsrev Altan v Turkey (App. No.13252/17), judgment of 13
April 2021 (partly dissenting opinion of Judge Küris).

128 Sabuncu v Turkey (App. No.23199/17), judgment of 10 November 2020;
Şik v Turkey (No.2) (App. No.36493/17), judgment of 24 November
2020; Ahmet Hüsrev Altan v Turkey (App. No.13252/17), judgment of 13
April 2021.

129 Iker Deniz Yücel v Turkey (App. No.27684/17), judgment of 25 January
2022; Taner Kılıç v Turkey (n° 2) (App. No.208/18), judgment of 31 May
2022.

130 Kavala (App. No.28749/18), judgment of 10 December 2019; Demirtaş
v Turkey (No.2) [GC] (App. No.14305/17), judgment of 22 December
2020.

131 Kavala (App. No.28749/18), judgment of 10 December 2019 at [148].
132 Kavala (App. No.28749/18), judgment of 10 December 2019 (partly

concurring and partly dissenting opinion of Judge Yüksel).
133 Demirtaş (No.2) [GC] (App. No.14305/17), judgment of 22 December

2020 at [434].
134 Demirtaş (No.2) [GC] (App. No.14305/17), judgment of 22 December

2020 (partly concurring and partly dissenting opinion of Judge Yüksel at
[28]).

135 Demirtaş (No.2) [GC] (App. No.14305/17), judgment of 22 December
2020 at [269].

136 Demirtaş (No.2) [GC] (App. No.14305/17), judgment of 22 December
2020 (partly concurring and partly dissenting opinion of Judge Yüksel
at [8]). See also Demir v Turkey (App. No.68136/16), judgment of 4 May
2021 (partly dissenting opinion of Judge Yüksel).

137 Demirtaş (No.2) [GC] (App. No.14305/17), judgment of 22 December
2020 at [433].

138 Spano, "Universality or Diversity of Human Rights? Strasbourg in the
Age of Subsidiarity" (2014) 14(3) H.R.L.R. 500; Spano, "The Future
of the European Court of Human Rights—Subsidiarity, Process-Based
Review and the Rule of Law" (2018) 18(3) H.R.L.R. 486.

139 Murat Aksoy v Turkey (App. No.80/17), judgment of 13 April 2021
at [63]. See also Atilla Taş v Turkey (App. No.72/17), judgment of 19
January 2021 at [77].

140 Demirtaş (No.2) [GC] (App. No.14305/17), judgment of 22 December
2020 (partly dissenting opinion of Judge Yüksel joined by Judge
Paczolay at [7]).
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141 Demirtaş (No.2) [GC] (App. No.14305/17), judgment of 22 December
2020 (partly dissenting opinion of Judge Yüksel joined by Judge
Paczolay at [9]): "the majority’s conclusion under Article 46 of the
Convention does not appear to have been aimed at putting an end to a
violation that has been found to exist, given that the Grand Chamber was
not called upon to examine the applicant’s second detention from the
point of view of Article 5 of the Convention, a question that is, I repeat,
pending before the Constitutional Court."

142 Kavala (App. No.28749/18), judgment of 10 December 2019 at [240].
143 See Kavala [GC] (App. No.28749/18), judgment of 11 July 2022 at [24]

and [157].
144 Kavala [GC] (App. No.28749/18), judgment of 11 July 2022 at [127].

Judge Yüksel insisted on this part of the preamble in Şenoğlu v Turkey
(App. Nos 14332/17 and 12 others), judgment of 8 November 2022
(joined partly dissenting opinion of Judges Kjølbro and Yüksel at [42]).

145 Kavala [GC] (App. No.28749/18), judgment of 11 July 2022 at [143].
146 Kavala [GC] (App. No.28749/18), judgment of 11 July 2022 at [144].
147 Kavala [GC] (App. No.28749/18), judgment of 11 July 2022 at [145].
148 Kavala [GC] (App. No.28749/18), judgment of 11 July 2022 at [161].
149 Kavala [GC] (App. No.28749/18), judgment of 11 July 2022 at [162].
150 Kavala [GC] (App. No.28749/18), judgment of 11 July 2022 (partly

dissenting opinion of Judge Yüksel).
151 Köksal v Turkey (App. No.70478/16), decision of 6 June 2017. See

Ö. Biligli, "The Controversial Position of the European Court of
Human Rights towards the Large-Scale Human Rights Crisis in
Turkey in the ‘Age of Subsidiarity"’ (Master Thesis, University of
Strasbourg, 2019); Demir-Gürsel, "The limits of the European Court of
Human Rights vis-à-vis contestation and authoritarianism: concluding
observations" in Philipp Aust and Demir-Gürsel (eds), The European
Court of Human Rights, Current Challenges in Historical Perspective
(2021), p.253; Madsen "The Narrowing of the European Court of
Human Rights?" (2021) 2 European Convention of Human Rights
Law Review 201; Çalı, "‘To me, fair friend, you can never be old’:
ECHR at 70" (2021) 81 ZaöRV 912; Kurban, "Authoritarian Resistance
and Judicial Complicity: Turkey and The European Court of Human
Rights" (2024) 35 European Journal of International Law 370–371.

152 For a praise of the Turkish constitutional court "striving to apply
faithfully the Court’s case law," see Yüksekdağ Şenoğlu v Turkey (App.
Nos 14332/17 and 12 others), judgment of 8 November 2022 (joined
partly dissenting opinion of Judges Kjølbro and Yüksel at [43]).

153 Kurban, "Authoritarian Resistance and Judicial Complicity: Turkey and
The European Court of Human Rights" (2024) 35 European Journal of
International Law 383.
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154 On this question see C. Bob, Rights as Weapons (Princeton: Princeton
University Press, 2019), pp.27, 65; F. Mégret, "Human Rights
Populism" (2022) 13 Humanity 240.

155 Demirtaş v Turkey (No.2) [GC] (App. No.14305/17), judgment of 22
December 2020 (partly dissenting opinion of Judge Yüksel joined by
Judge Paczolay at [5]).

156 Murat Aksoy v Turkey (App. No.80/17), judgment of 13 April 2021
(partly dissenting opinion of Judge Yüksel at [5]): "la présente affaire
n’est rien de plus qu’un exemple de la volonté des juges de la Cour
constitutionnelle de suivre et d’appliquer les normes de la Cour" ("the
present case is nothing more than an example of the will of the judges
of the Constitutional Court to follow and apply the standards of the
Court").

157 Murat Aksoy v Turkey (App. No.80/17), judgment of 13 April 2021
(partly dissenting opinion of Judge Yüksel at [10]).

158 Yücel v Turkey (App. No.27684/17), judgment of 25 January 2022
(joined partly dissenting opinion of Judges Pejchal and Yüksel at [5]).

159 Based on a passage from an isolated admissibility decision, Judge
Yüksel developed a theory according to which the Court should only
recognise the victim status when the sum awarded by the national courts
is less than 30% of the sum which the Court would have awarded as
just satisfaction. See Murat Aksoy v Turkey (App. No.80/17), decision
of 13 April 2021 (partly dissenting opinion of Judge Yüksel at [6],
which refers to Becova v Slovakia (App. No.23788/06), judgment of 18
September 2007). However, this case (which Yüksel erroneously calls
Becova v Slovenia, and to which she attributes an erroneous application
number) did not concern arbitrary detention but the reasonable time
requirement under art.6. Furthermore, the Court mentioned the 30%
figure without making a principle of it, and the Court added that the
Slovak tribunal had also ordered that the case be judged as soon as
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